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(facts and circumstances)o] wahA THSIC) 2)
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1) 0] 20i|M= fiduciary dutyE AIRICIFZ H45l0] ARZSIL, HETH20] 7tsE AS THIZ AR = Foo|F
(duty of care)?l ZAO|F(duty of loyalty)2 FMEl Z{o=Z Er} fiduciary dutyS SAOIFE AEsi= A7t
Ho|1, fiduciarydf| EHE F0{ $EKIQIRE H2i510] AFRS|Y|E BIC}, fiduciary dutyS SAI|RE Hos|| A}
Eoh= 42 fiduciary duty2| FML24-01 duty of loyalty2te| THH0| O{H{{UX|= =H|7t LASICEH $EIXIE 2io)
Sh= 2IE10] fiducia(0Ad)2t fiduziar(=ha)ollA 7|45t fiduciary7t FEIRIZ HAxl= A2 XpiA2 R 20|t HiF
H AIZIM 2 o 21Dt CH2(2l AtolollA CHRIQI, QI=|CInt BHSAL ALO|OfA BISAL BEXIRF QAL AfO[OfM Q)AL
S|At2} O[A} AfOJOf|A] OJA} S AlERIA 2= F2ISHA| fiduciary0|7| Wzl fiduciaryE Ol20M= +UCIFE
) 22 FAAN(FEXRN) XQIE 7K A= wXfsio] ARZSEi,

2) Richards, Lori A, Speech by SEC Staff: Fiduciary Duty: Return to First Principles, February 27, 2006, p.
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3) Richards, Lori A, Speech by SEC Staff: Fiduciary Duty: Return to First Principles, February 27, 2006, p. 2.
4) 2|elnt MEfo] Xtolofl CHaHAIE 0|12, “9Int AlEE lolnt SEIXIO| O|RE S4l02" H| WA, HM223/ 15
(EH685, 20152.28), SH2H|mAHElS| 23H 05}

5) 22| dHY SolFO| oIy A MaFolo|Fet FHo|Fo| Aol 2ot M TRl & d¥siFa s =2
OfES, “MEZFolojR9} Zalo|Ro]| st 0|20 WD} HMAP, HMARY K22H 15(SHU8S, 20152.28), 32
HluAlStS], 78 ofst. EEl= Ol F 7HA| 2IFE ¢ |j‘eW B SOl UiK|(SE) SR HRS
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o) WA (fiduciary relationship)”7} A=}
oz FHEE FAREYA] A1)
F(fiduciary duty)7} @AY=, 411975 st Sl vheet 4 2AE 7

o Hwl o=k

m

(1) =¥ (common law)

) dofl 2 F4d el diziHey AEelel 7]z Hiel(agent) o] 3
Gohe A8 A= < (principal) o jFote LA(FAED | dis) 2lQle g F
HETE S iy g 7|28t AIFE o]Fo] W #eEHe M(state) AW
M okl wEkA F ke A=o] e A5 ol o FEHE A8 Al

2] sH= AQlA A EA| 7L ahAyeie

Ol

(2) APy
1) EXIX2YXH (Investment Advisers Act of 1940, I1AA)

EARR YR AIE, WA, 25

4 LS FAsE W8S Tl Qlof §rA
7|28} (anti—fraud section)o|2til Eal= A FAAZAA A206 204 FA;

AHEA A (Investment Adviser)2] AlQ1Q] 57} BhAYGICE 9)

7) Ol=0ME EXRE R KInvestment Adviser)7t f2|HEIe] ZEHEAIY, FXAKEY, FAllNo| siEbie 6T
£ 25 d6lEZ 0l2dMe= Hwe| Z0/EE flo thedl FAXEUCE HAGHH S| AH2E KRt
5t 752 lsle A2z BEH ot AMREARKH )= FARKKEE)S| EXR0| tisiAl ARIolRE
Stl, A2 ZARHH N2 oAl TSR FERN X|2|oM XARE2Z AR )0l CHotod ARIIFE 2
IC}, 0I20iME RIM2EAXITT FEXIXIO| Lol RSk Aele|Rol| thsiA =tct HEmLXTL REsk=
O|F | ZHOFQ Fo|oR 2 A==, HEMHLXS| SA|IF= CHA| S 4(condor) SIF(EXIX0A|
St 2= FEO| IS, olsAE WX|QR, XMRES|AIR] APV |3|RE SA| 2IF, M2f(good faith) 2/F
CIENMoZ FXAIO|LL oIF =2 MRS YI[SIK| 22 2PF)Z FMEICH HEMLXL| Fo|olF= FXAY
1 XA|Q| SHEE EEtsh= 2int 2RE HAN FO|substantive due care)2|Ret FEAIZEEDIHOIA RFEE AL
O=2[0f|: A5t AlAKdue diligence)]t 2=l MXIA Z=9|(procedural due care)o|R2 FAI=ICH Hahn&Hessen,
I've Been Sued for What ? - Fiduciary Duty Claims Against Hedge Fund Managers and How to Avoid Them,
8) CHEl(Agency)&tA|2] HMoli= Restatement(Third) of Agency § 1.01 (2006). AIPIC|F| ZHE Ete|giAl AEHHE|
oM Bh= AlE7} Ucke HsheE Remarks of Andrew J. Donohue, Director of the SEC Division of Invest
Management at IAA/ACA Insight's Investment Adviser Compliance Forum 2010(February 25, 2010).
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AALEGUAL] FAAR TR WA |2RA AT

ul A o210 BARRE AR o 4lQ1e]F (fiduciary duty)U A1Q1¥HA|(fiduciary
relationship)gh= F&o] QA|TF EXzFEo)|= AlQIdA A AZAo] 9oty Hi= oz}
9] QA& BEAARZEYAH o REgstal qlokal sttt &, ojsiHA =R E mHH o]
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Q1 9] gt Al Y5 710k otz 59 oFE WE LR sk ARIYH
g -‘%X}z}%ﬁxpﬂﬂ Hhedstar Qlekar weshgic,
EAAEAA L BAAEGARe] AlRITA (25 o] gt AWHA 7]E(federal
U= Aoz 2o ok, EAARE AR ol = A
2(private right of action)o] ¥ o] A 7] wzoll A1QITA(SF) ] HE-
R ARPH A WsA it SECY 2 g+ (rule) Aol o8l A8t Fr} 12)
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2) EE-TW3 J§SH(Dodd—Frank Wall Street Reform and Consumer Protection Act)
20109 7¢ E3tE re-z2g JEHLE Q1o (fiduciary duty)dh= EHLS AL
Sk 91A) gkout Alololr %, B A206% %, FALT So| HAS
AESHE FolA FAAREAARY] Al Qs Al Aom Held,
A

o]
=]
Cr-mes AHYE SECE slold BHWAL 24 sl EAREAALL] A91e)E 7]

9) EXRIZHAIY M206Z=s SXREZYAIL| dlolelFel HA 27 & it ==l APIA Hele] dUSS
=Xk WEEZ|=EL anti-fraud provision)S S Q20| Hislf EUMERIT(Uniform Trust Code, 2010
W) mMg02ZzE= TEIXRIS| ZSHORE AMIS| TSI U=t FAXRIZARIC| SAO|FO| LEZD} 0iR FAFSIC,

10) SEC v, Capital Gains Research Bureau, 375 U.S, 180(1963). 0|= EXIXIEIXIC| scalpingol| &+et Zzlo|ct,

11) Transamerica Mortgage Advosors, Inc, v, Lewis, 444 US, 11 (1979)7} SEC v, Capital Gains Research
Bureau, 375 US. 180 (1963)2 °l25|HA{ AlIQIZEA|(QIS)0l Zhst oAl J|Z=0| ElCtT o},

12) S|RO| LIE0| SR 27| w20l EiHAle| ARIoIFRt EXIXIZ R AC| AIRIQ|FO| A of CHoHA A}
A=URH  M206Z%=E t.‘_MP =gz FEA oiMsiod EXE TR SiiEezE E= Asiv UL
Memorandum to SEC Investor Advisory Committee from the Investor s Purchaser Subcommittee(February
15, 2010), p.3.

13) James Hamilton, SEC Regulation of Investment Advisers and Brokers in the Barve New World, Practical
Compliance & Risk Management for the Securities Industry (May-June 2008).
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o 7)z3te] 9] HAe| olol 9fsto] W)
Ae 88t 23S T o Qe ddo| SECOA Fof =it

20119 14 21 SECE= FAS 7N A (Broker) @ FA i A} (Dealer), FAARZ YA}
(Investment Adviser)o|7] #5402 ALrl= B4 AQ19% 7]&(Uniform Fiduciary
Standard)o] ¥3t AFHIAE LRSI, AFEIAM 7 T8 W2 FAS
NA A broker) 2} =X ull AR} (dealer) W EXAE AR (investment adviser)= A}Al
of A olalt 7Iet olshE Welshy @k e=A mAe] HMe o]oukg Sfstoio}
349 dlojoF gkl (act in the best interest of clients)= & o]t} 14)

3) EXt&|AtH(Investment Company Act of 1940)

FABIA Al36(a) e T5E FARAIA AHES she Aks HAA S
(personal misconduct)E FE3sto] 419195 Hellsh= 4F Ade 2 & A
Hohw Slck, o] AL FAB A BAHCR FAST A G FES 19
WHE FEH R B BB 225 BE6l7] 9I7F Aol "AlQIol o] A A
(reservoir of fiduciary)"® HAMECTEH I8y FASAMH A|36(a) 29} TATE SIS
aFo] UAFolE Etska QA RS 2Rt A9l 2] M7 7ol o]

Yoz o

SHeA) obaj7bd Waksta) btk W SuE WY vt aPEE A of

IRAFN LSRN AT AF, BT, BAVF 5& 8 AL 0@
NFe e8st

L [e)
.y =
ZElo] AQl|RE HEsh Het 53] TRAHALSRAEY S A5 2
[e]

(prudent man)®] F=2]&]Fe}6) TRALE| A LS HAFHUE F-UATE ol Bd 18 =

Lo

14) SECO| ATREIDA(Study)= O0|2{5t EUN AlCIO|F= J|EO| EXIXIEAXIE (Investment Advisers Act of
1940) M[206Z M1&tnt M2gtol| 2l Aele|Fe| LEat Afo|7} gict B, 7[EL| FXESIH IR FXjoHol
X} =2 FXRZ XL AIRI|FE tHHsh= 210] Oof-|2t EEsh= A= 20t ASH, “K2A|MSe 4
ASTER o|Fe| MHAol ol HoM' FHIT, M4 13(2007), SH=EF8RES|, 47TH2 2| XA
s no|oldE R0 AR OsHAEEXIe] SiAV|E Agts & o2t =0t J2iLt 0| 20| ¥
AlSIR| SitiEte SAC|F U S40Fo| sialEel FXAXI0|Y MU0 o6l OlcHASEX HEE F2
5| 0|30 & £ UACtD =ct,

S

Robert A, Robertson, Fund Governance: legal duties of investment company directors, § 9.01[2].

6) 1994 d0li= AIESH AlZH(Prudent Person)Q| El0fM o LMEl MSFAIAIC| 24l (Prudent Investor Rule)o|
Bzl SAMZEXH(Uniform Prudent Investor Act, UPIA)O| MA=[i, 2000H0| H™E SUAEHIT
(Uniform Trust Code, UTC, 20104 ZE/hE)2 SUSTEAYS| B2 LHES WolS3y, S AR
(Prudent Person)2| 2%|0| £E2E|AUCHEUAET H|804Z).
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man rule, ERISA A|404(a)(1)(B)Z], FA}
YRS Ao 2 ZHABlojof 3= AHo] EA o]t} (Investment Policy Statement, IPS),

59

i

¥ 3 (ULC=Uniform Law Commission)”7} 1994 A| A3t EUAIZEX}A}H
(UPIA)S dj & ZEEZT] Q0|EZ(MPT=modern portfolio theory)d} ZEZZ]Q A9
o]}(Total Return)ol 2k 72 HHa SEbAIEt ek, SAARA, AL S
A58 oFE sk ke Al AFt FAAR] 92| (Prudent Investor
Rule), Al220] F2]9]F(Standard of Care), A|3zx0)| EAFEX}(Diversification), A|5%
of A4 (Loyalty), Al6=xol 574/d 2 F(Impartiality), A|7z] FAH]-E-(Investment
Costs), A9xo] Ex} 2 e (Delegation of Investment and Management
Functions) S| F4E0] Qot] S84 5 25U o|nol BE FAH e
of §A Qltt, FLASTEAA Y W8S FEHARMEEAAD o o Fofl 25 95

ol Mo AurEy th33 Pt 19)

el

17) Z|Zofl “=2lXle| o|2ak= 2[5}04(in the sole interest of their beneficiaries)” 2&3}0{oF SCtl =|0] ULACE
ERISAN| 2Hst Zi2kst Al &R, 2ol ==, 36-37H,

18) O|=2| AlEHHAM EFRIC| FXIER(0l| CHEE Xl= TIPS AAE JX|2 QUL 18M7|(1719)0l= B2 7|
O EMOZ Qlolf AMEFXIAO| OFY S| AN JIXIE F0 TER= AF™ET} LEst SHTH F=XIE &
T UYOLL 1830 Harvard College v, Amory EH| 0| EIRE= Mool AR AP|Ye| SH: FXfet
== QA =2{3(Prudent Man Rule=PMR, Harvard College Rule), 18694 KING v, TALBOT, 40 N.Y, 76 (N.Y.
1869) &2 ol Af|de| S| CHSt F=Xk= CHA| SXI=(QICE 1889 w& F= TERDL |4 £ Us
EXChatE sPYsH 2|AEf(list of legal investments)ol| 2t5H B12 H|Ast0] Aldistd1l(Legal List Rule, B1& 2|~
E 2IZ) 1930Ath7IX| Cl5=2| F=0i|M Legal List RuleS, 25=2| F=0{|A Prudent Man Rule2 XHEASIICt, 1959
A Restatement(2d) of Trust(1959)= TEIRI= FXIZN A| FEXAARAL| JIX|FX|0| SRS &, Efele] RS
CIMSIH| BtE|sh= AIESH A=K Prudent Man)2Z2A{2| F=0|E 7|=20{0} 51, MLk AT} = DSZ9| S|A}
o= FAE = USL ARlg k2l SEN FXE FXishs WES FIIsIlL§ 174), 19744 ERISA=
AIES MEI} E|(Prudent Expert Rule)g =25t 128420 EMFRIC| & np HEXIMMA(Q| of2lnt
THEEEZEZ|209]| 0o|elg 12sl= HUM ZEE2|Q 0|22| MES &02l61 20, 19924 D|=HETIES|(AL)
ofl 2Jal| Restatement(3d) of Trusts(1992)0f| AIESEXIXIRIZ|(Prudent Investor Rule)o| HHAZ|QAT1(§ 227), %[EX
OZF Restatement(3d) of Trustse| ASEXXIRHEIS +25}110, SiCHA EEEZ|Q 0|2 HICis|0] AAR20|A
2 INLFRRLIVE of] THEAM AMEEER|Q0| F= SLMSFRIXI(UPIA)O| 1994401 M =(ACH,
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D st Alete] BA3 24, wigad 7le AL neeis AFe =ax

(prudent investor)2A] “gtaE] & ¢l F£olo} 4x¥ U AlZTH(reasonable care, skill
and caution)’& 7}2]_1_ Ez}slojof 3t o] 57} 2 T[UPIA § 2 (a)], o]&3F 952
ojgjol = FUsH AMSlo] Qle AlSet FEAAHprudent investor similarly
situated) & 71%2E estchAlSgtoleh= g A A (relational) S-2 H]
w2} (comparable) 7N'g ], WehA A5t FAA NS 7|ES T2 o2 Htk=
AR |RoIT), BARA Al SEAE 71229 AARY, ABdol M} o2
dlol o] s, AT} AlARe] ZIek Zolaho] AAeIA] A E AALE, T
0 55 Tofsiloh SAIUPIA 2 (0, SR AR CI LTS o1
W Aol AgAtel B 2t A5 oleol= BAMFARE she Aol olFolth
(UPIA § 3). E3] ¢&3} 4=2(risk and return)_‘l] A S 18sHE AL E
Zpo] w9 F @23t oJFo|tHUPIA § 2 (b)].

GeEpge] SEATH AAALY] AT BT GAstel e
AePhelA £40] W AR ZE sl AISRE Syl
OF=T}UPIA § 2 (b), portfolio standard],

r l
_1

FE b= AR BAtet Bajof] FEFE e AP FRlsH] 9% EE 7]

2 957t QLoH[UPIA § 2 (d), duty to monitor], EA7} S35 A

S 7L Sl A &2 19 FEa AEAd0] S-S BAISHAAL 1 A

£ AlEsto] A7 e RS dEe A9olle A 19 sE S ARdS

ZFA AL AEARS HeEjstojof o S F7} QITHUPIA § 2 (£)].20)

AlgAjAte] XEZE @ 8o SlojA A Wi FAUAAS ITHUPIA § 2
AlEFO] 4= 1} HAof gho

TEAE 222 4009 o]odule 935}o{(solely in the interest of the
beneficiaries) AEAALS Ex}EL1 THa]slojol3tH(UPIA § 9). AlEke] 71AF 2
5791 A0S T e, ol e BHOR AL Aol A3H)

-
of oloje i3] AlEAMLS BASAG Bel@ 5 Q8-S Fah 5, 4 3

19) o|gfo| O|=Z0i|lA] EChA Rl onjoilA] XIMREAXIS| AIRIQIF0| Chgt JIES JHE & MAlStL UCt ofzfe| LIS
2 Uniform Law Commission@| Prudent Investor Act Summary@} Uniform Prudent Investor Act with prefatory
note and comments(4/18/95)8 F= Ztx&t

20) o3| In re Estate of Killey, 326 A, 2d 372 (Pa, 1974)2} Restatement (2d) of Trust(1959) § 1740{|A{ 2I™=|

LHEO[CL. ERI= “EAlSH MEIIZM2l" L2IC|FE J|S0d0F Bt



ARSI AR EOIRY B 7|22 AT

MO e} A1) A7) AT SEASE S0l Alo]9] o] FE AIBk
o A7) gk Al3Ape] ole) e s BIE AT, S AHH BHL
Slal iAol ojole BN 49] A81& ExHsocial investing)E 42T
of uig

et A § RIS Bl E A3l St o) st e
e e e S A
%] 707 @Estolof Btk e WE ABAE ISR S A Ty F

(reasonable duty)S t}slojof SHCHUPIA § 9).
D o) SOt G A S AEAS] FASh BelE S 7t Sold
o 4018 oS L0 M 3955 §041F FTHUPIA S 0, 2 ol
ojHAE, 53| 25T} FAZof| Wt AT A5E= ol s A

L

1

mlm
Idﬂ
S“l"
£

=
((UPIA § 7). ] ﬂ} %_sroq *J‘%ZM}% %Hl?‘f}—t— Ae AFEA E3t 2AA)
WYF HDE e A S8 BAT 1§ HATA 7 ek
whebA 4

153k A2 L3 9] {{\JOL, 1830%‘_1 Harvard College v. Amory Zof 2]3f
FAE A3 A Y2 (Prudent Man Rule=PMR)oj|A|+=20 7| E 2849 1 &}
A= AlFee HHEshlal, FARAE e Ao zn A E e, £7]4o]aL
AP FA= ot %113‘213’—, AE-golu 11 8 RS 2113401]71] Aesh=
o] FAIE oA, 22 ZEZZ e A E 7€ FAY A5 ofF7) T

MEsta,

21) FERI= SRR =2ln) QRS e 1245 &7}t ofl EKPVWOI A=Al Halof Bsto] &
2 TS VIE

2y olom, XAl JIX|T K| XAl RjALS El2|She AIRKAIESH AlZH Prudent Man)zt

ofo} stct Harvard College v, Amory, 26 Mass, (9 Picks,) 446 (1830),

0|E1._F EMoZ o5l AlEst ARRH 24&|(Prudent Man Rule)2 SICHE AIAM2E SiAl0f| 3HX| 2= He EXXS
Eo1=, tiEs E*"*i = T U= AOo| MHEEER|20iM 2elE HEN FX2HE J1X|1 HIIE st

01 ﬁﬂlﬁ‘_iﬂhoﬂ CHahA OI°'0| ==X iRt 1e=[X| U1, CIE|0|M2E Qlsl AlEFRIMO| THA|7}

si2fsh= AS WAIZ oIFE FEXIIA FulsiX| 21, SS& AHMEHE|(active asset management)Zt 5{&

=0 FR|ITEHE S| FRlots 88 ARt S5i=l0| 26|3 FERIMS| JIKIE SIIAF IR 28t ™

1=1
=
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3, BAEAL AHH R Folu], HEFE AFA FeHimprudent) FAH
A glowl, AAHega T ure] YRS Azl ] et Aol 5 gHThe
A AR Hol7} gie,

2. EXIXI2YXHInvestment Adviser)| AlQIQ|F23)

SlollAl & HRe e w2 ol = Eetal FARE ARRY Al oo 8-& 4
Moz sepsrll Bl Bl EXEAA oo dE Amael Aol
o g2 3E % gick. e SRR AAe] 1] tste] H A ojolw
(duty of care)9} A9 F(duty of loyalty) S W& O 2 dl= AlQlo| X (fiduciary) &

ST M AL FEE oIt T olslo] FhH e Mo} A4 Eaeln
(duty of obedience)?} A2Jo]F(duty to act in good faith) &2 F7]2F(duty to
disclosure)& EAEAAY] A019Re] YgOR Mo Fit

FASN AR FA ol dAke] =0 o] 7F 1 W-g oA At o= wfp- AU stA
QP E Aof greto () FINRAZE A7 dAF Y F2]2l standards of conduct)
EX}Z}—E‘EZ}-"J Fo oo tiehA= -8 thedet b iR Bl A4S Whdst

A%k 7]Eo] AAE AL Uk, Foj o)} TEsto] nle] FajRl AU A AFA <

7]%% L3l FAAEAAL BEshs AR 54 Ao REsiA] A =
T}, 24)

FAARZAAS] =01 o7 9f A 491 W8

8o 2
ALY TS Ehstel FAZHS Y AR, AF-+0 TRAGBBA)L 1

So|ct. W, Brantley Phillips, Jr., Chasing Down the Devil: Standards of Prudent Investment Under the
Restatement (Third) of Trusts, 54 Wash, & Lee L. Rev. 335 (1997), p.342-345.

o5te] LHE2 Lomna A, Schnase, An Investment Adviser's Fiduciary Duty(August 1, 20102 &%
Un

PWC, A Closer Look: The Dodd-Frank Wall Street Reform and Consumer Protection Act, A Uniform
Fiduciary Standard for Broker-Dealers and Investment Advisers: The SEC’s study, p.9. 4I2I2t|(fiduciary
relationship)Lt Al91C|Rfiduciary duty)2| ZH&tst J|EE |7} 7HsEHK|of| CHsHAM = 27120t 7Fs2o0| chElsta
UCt olof| shA= Miller, Paul B, “The Fiduciary Relationship”, p. 11 seq. Available at SSRN:
http://ssrn.com/abstract=2353062,

0|=22| F=XARZdRKInvestment Advisersy= l0ioied, FAXZY, EeFAIE SAl0 Felsk| H=20(F
AEHERIH FXIOHOARIZ SE6IH FASHETFH FXOHOARE A9l 7Hsa) 0[245H Crfet AFHASY
F)of B Chtst FO|0|FT| UMsk=H|, Ol20MeE AMRED AHE SXXZYRIS| FoIo|Fof| EHshA
ok MHS St

23
24

25
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ARSI AR EOIRY B 7|22 AT

of ZEZ] Q.S A3 tlakale R, AuoR AN EARUH WS 248 B4
AAS T o, AFE ARl 98l BARRS Wem AF AR AAS 9%
A S BASE OF, BAel BAY BE H§S BASL AN 9T, AFH
7L ° 7jeh Auls AT BES U & 9% 5& 5 4 otk

2) RSB ARA BRAN0| Qs Folo|R

FEA o] 2AfeL Ado] 3295 7]&Y 977 9loH, 3tz
AgFol Ftot= Aoz BEXALY] A oS 2UH
AAEAA 9 T g-gRlEo] o R Hol MRS A& &

o]-&-& o] F7} gt

azole] Heste] oA FAMGAY ARLE A = a
73 (best execution)e ©H 37| 918 F7HHAH —?%@3394 AE Q7182 grte
o|F7F Qlow, Ao xHog FEIFY Mu|AE AFHE A A A(ATS, ECN,
Dark Pool 5)2] o]go] Fe|H o & Kol 7H53slttH o]& o] &

AEA Exr|HL

-

3) A=St EXIXEQ] fZl(prudent investor rule)0| HFEE CHEZX THz|26)
In re Morgan Guaranty Trust Co. A2l 727 1967WHE ¥ 1971E7A] A&LE
Arbg-go A AR FAEA 0] Ws = EEEY L A9 oA Al F
A7 Axpol| whet FAA o] o] Fojxl ZolebH B|E EA FARIQR sl &5t
WSl i o] o)X Quto] ofetar HQkth A3t Exjxle] Y2 (prudent investor
rule)o] A§EHTA EAWAL Aol GolAT kel EAAHEA 198 Atk
= B2} 7hst| 4T o] 5o HhE - wAlshs AlGE AAREEol JlojA= AlEtAAt
o ZEET e AA O B FAA T futo] A=A RS TSt
o Bk & SHelch NSRS S A8 S| el T
2 ge10] ela) ARAG FAT S FEAE Ao| B FA2Y QA2 T

I;_I

—|—‘

|

1

mk:

06) EN, “MEREXIO] MEZO0|R, FH2H|WAR B8] LEENSTIeln} FolojR, 20152,13), 149-152%
% i
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a0},
Law v, Law AP:820) 0] 30fa 245 9j5) A4 Algke] 4847} 12447 A
w71 285 A ¢dal L =R HIA] SR ofnt FAfslal =4 5 AL
& =xp3lA] grol Alebajale] YRS 27X 7|3 E =3 4 =
%, SIEAe] OlAL, o7} kg Wolok shi FFoleh A, EAiel gk U
olatel BAE nefstol BANEAE ahA] g o] AR o] Rt Kot %
O R QWS Q1 ABIA] &F3tt}. MerrillLynch Trust Co,, FSB v, Campbell AR o] 4]29)
e Aot Aol FASHA oL AT Rt A BAFA] UG o)
BAEAT} 2517 wiRHlA) o A9 glew, FAlolu Exleld
i Exshy BAMERS] RS A7) Aog Wttt Algho] B}
23, AEe] o5, poRte] 89 8=, EAY U o5 g, AFE
o S AMAES FEsho] RARAIL BT ofi, BARA]
Gl @ o] AREolo sk 77 wkE waolc,

[¢]

4) Z0|9|29| M (standard of care)

Fo ool Folt HH3F £ (due care), & 4lFdtal T A (prudent and
reasonable) =05 oJn|st=t] FAH LR o] HLo| FOE Q=4 90| A7
Fr,

e e AEAAREGAF 5] Z3Ho] dAfstoiof & 3009 Y= FAT

4

Arato] Q)= Al (person in similar circumstances, similar agent)©| PARSI= F =

o wratth whebd RAAEAATE BUT 7ol A4S AT glow e

o =
g FYU 7Eoly XAE THAAL e AFEE V1o 2 sho] AR x| F9E V)
SH=AE HAg} 300 BEAAE AR A4 Q] 58 (professional capacity) & Hr
Sl Sl 75 ©ed] dAG B Eptt Ao R TR o] o BE weksl=
g 84 EH ¢ Slod FYRE gtk & 4 glehsy

Ao A FAAREAARS] =0) o QR e st et FEl= 1 A2 Algst

A &2 dAlske At geu(dd 2, AR 2 5 49 hedge clause,

28) Law v, Law, 763 A, 2d 443 (Del, 2000).

29) Merrillynch Trust Co,, FSB v, Campbell, C A, No, 1803-VCN, 2009 WL 2913893, 3 (Del, Ch, Sept, 2,
2009).

30) Restatement 3d Agency § 8.08: “To act with care, competence and diligence normally exercised by similar
agents”,

31) SHARHME TpA T A] HEll2 12ie4a FO| slLIE E1 Q/Ct Restatement 2d Torts § 295A comment b,
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AALEGUAL] FAAR TR WA |2RA AT

exculpatory clause), 4% EARHEAA] TavbAo] et B ATl Lt HL 3
SEicha ok o) chgl, B AT BAREAR A12062) )5
U AT AR §ESHA Prha Rt Foolnel ge] FAlon
olslat% mBA, A7IA, B oelrh Gl Aol et WAzt HY A
o oA fEskA) gpeh 0

(2 gAlole

SAREAA] FARRE 1] o]olg HEHAY o, Hrleke] HolE 71A

AABNE T Y, WAY of3o] AL Fi BE FaT AL SAFIL FA}
A DANA BAL R, 1AL QEFA S
£ olsE AR T A o5 5 5 4 lrk. o]t of

o ARA Ygg Bu theat 2k

K

H

1) TZ49| %[M9| 0]2(the best interest of clients) 112429
OO} AMAPY I BAHEE W YEEE ol tigt 2783 olsiE AAZ oA
Aot S5 FAVIETS Hokal, S5 FAEEY ey g 24 Al FARRE G AL

B4 o] We 5 QTtE 7120 sk Zo] ofet 1Ao7 HAo) olojo] i
_]

trade)oll SHAIA DAL SI% AR SAAOR WHstolok sk, felek At £A
7181 SAAEAR 4] A obd AL 95 A $AH 0 wgstolok o
o} 27

32) 0|72 SLLERF(Uniform Trust Code)olMEE TEIXIE 2[5t HAZEZ0 | 2 x|§ 30| siS=|=0 2
LKin bad faith) Zd&&Hwith reckless indifference) 22 Qlaf| AIEtS| 20|t 4=2lxo| olsh7t ZlsHEl A<ol=

MO |t MK|EH0| 5{SER| L=CHELAEHT H1008Z),

FRRZAIY H206Z= 33E&(public policy)o| BIAE B |(ant-fraud)22 Z=gto|1, oo 7[5t RIS

THHICHAO EEHSIH, M[206Z 2EE A ZHRIOIAH| AR 20| QIM=EX| 27| hEol| SECTH MR} ==

EXRERIRE 024 Ato[e] Etelol| fsh o248 SEC| MAHS HHM[E 4= giY| WZol| HE|Hto] CHer T3y

g Melnst e £ =2t

OlfF= SIAHHOIAM OjAte] BAC|F 2IHH| CHeM= MATALL MAXEHS CINSIX| b= A1t SYsict

Section 102(0)(7) DGCL &7,

35) FXIXFZ XK Investment Adviser)2| Z4AI0|F= HETENM 2Y L2 LIZ0|2P|ECh= e 2 H(sha)
off 2shAM olZo] ' Ziel B SALERT(Uniform Trust Code) M[802Z0ll= SXIXIZ RIS SH|F} 7
Afsh SEIRIC| SAO|RO| LIE0| H|wH XiMis| =0 UCE

36) CIE oI SH, 1S FRHIF=H| Chet CH7I2 SR 2Als shE SNo=E SINYRIE DZAE e
2ol ZHRAIZ|R| Stotol 5HH, 112Ho| MAM(eligibility)0|t o=l ERAR =, olA=l= AMH|A L Tt
O @4F JIH3UE [l H|E FAXZELAD} O B2 BEE 22 & U= CE SHO| JHEE 120| FX2]
HIE2Z oi7t 71set SHE FESto{of Biot,

°

33

34

41|




EAARAE DT olohE S AT AT 9w, olshgEe AT YA
BrHssteha 1A s FAA BAR F ol e A9 55 ¢

ofof et
QAW EAEART} oS AR TA S A TAEE B MO EOJ2 Hbz| OF §
Alo] Balsts o2 nA o] 2eARS Qe ZMAAREE ATLA K (research) =
Ade=dg| o] Hest === (soft dollar, client commissions)E& AFE3|Al+= QF &
(o] B el FAREIAL 2elo] A|Estoiof Sl ul8-4), 49 hard dollar), 5
22 WX QL oS UAS 3] BASH Yt 3 FAREYR AHlo] g3}
© REe wEe] 1o gt AR BAY 4 glrh, B3 FUW $Bo) FASHAY
DA FER(E)7 e Jde) fEARE 28T 4 9, BAAEYR AL
A7\ AR 2ZA 1Mo EASIL Qe T3 & ‘
£ 179 SjEAse] A7) ng Fo AL 5 149 AR v 3
°]9} EXAEAR/} S48l B2 HE giAl g2 73 HER ddARE gU)=

T "IEIF =
AL oA B L HANSFRS S A FEHA ech

-

4>«

3) Z|MZISt(best execution) 2T
ehdstaL AR F7)el a1 9] Fo)7t gl oW FEARNE PR FARNE QAL st
= o2 LA 0|93 AlFdte FASNAAE 3 AW oPlQZ] =t
%, SrERE WA FAY S4A AAY BgolHA A el ATt of
Yt FEAAREAAL A4 F2 SRR G AR A AR —.—ﬂvﬂiﬁﬂﬁ% 3 A
32 51 8EA et
Ao A o]eo] E|Z] oh= AR (AT 11z
of et AFAR)E ¥V Sl o] A EdH=

HEPAS e Ra £

74 o]
s A8 S e

n0] SRR EAE A AHA1Y] ofejolut thE 1A o]l $lalA] o] 85t
£ A 8 EA ket A SAREAAT FAUAREE Selolt B,

oYGu] S)E ¥71 Al Ao Fvhe LR E o8ste] Feis ARl FE=

37) EAAER(Uniform Trust Code, 2010) M|802% (@)L “@EX| £=Clxjo| 0|lRtE 2l5lof(solely in the
interests of the beneficiaries)” AEXIAS Z2|Et RS FEIXINA HEofstn UCt
38) Ctkst SHelol o|2lMIZ0| 7SSl ofiZiCh AITAIZ Mg, AZELQN HMiZ, &M XY, s = K@, =X

o|l Eo = A
‘LJOEETME"
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9 5 glon EXNENGAEEE BAHsoft dollar) S Wol wh7] 9l A Z ol 4] 2}
Gljul(churning) & & 4= glth. e dAlste SAA R disl] FAAZ QA7 12
_/'\_

o 4478 o g3te] BATE WIw 31§HA rt

5) X717 SXIQF

FAAZ AL 4] igAR et A7 AHE She A FAARE AR A206% Al
3% 832 AT A5 ool s 8HA ottt FARRE (A FASA AR
R 50| d A FAAZ A FARE YA ALFEASNAAE T FEHD
< FrERE WAIAY &2 Rzt GABYY SAA 0L 24 (best execution)?

EARRAAY AR StolF 1A 9] vl §RTFO R N Thst SHAHAS A
TIEER S AL AHT 420 A GRY 5 i HAA UG Hulavt ol B
s et

7 flHbol| o (scienter) §o| T 2710] Hagx| o
d e SAE S 1357 f13 9 (scienter) 5o] Ha Aol of
A= el dA|7F o] oA AL oFAL QUTE 40 FAAZ AR A206% A1 Rt
B} BN E O (scienter) S RF-8}3L, #2062 A|2F 9ty PHESAE o=
(scienter)7} B Q Q&= Ao=F EHr} 4D gk l,ix}z}_c.'—?_,jx}l?j A206% oJuto] ojE ]
ol ApEH o2 ek WA (penalty) o] F3HE &= Gl=H42), SECE 2E9] 2ulE o
A3 siAstA] A o FE FEvhe At ZHlOl “ﬁ-é’_—- ’8}%11 &L Qe A=old

Ywsk gl AR ®mul W el thE Az

>,

39) Fo|o|Fet ZHO|RO| JHHES sk DIZMME FO|2F 2IEIRIX| ZSH2IF EIRIXIE XLt HEls| 74
e = Q= Zi2 of2fa £c}, Bishop, Carter G, “A Good Faith Revival of Duty of Care Liability in Business
Organization Law“, 41 Tulsa L, Rev, 477 (2005), at 488,

MO|Z(in good faith) O|F0{Zl, = O|=(intention) QI0|= SAIOIFR 2[Ht0| JtssiChe CHEXACI El= Blasius
Industries Inc, v. Atlas Corp,, 564 A, 2d 651 (Del, Ch, 1988). “.... the concept of an unintended breach
of the duty of loyalty is unusual but not novel, 2]=810| O|R0R|=ZE2 22|, bad faith gi0| 0|FHX|E)
ZA0|2 2dlo| JlsslchE CiERRl 28l2 Bishop, Carter G, “A Good Faith Revival of Duty of Care
Liability in Business Organization Law“, 41 Tulsa L, Rev, 477 (2005), at 490,

41) M206Z M1t 2Hto]| o|=(Z2 29)E ch= = Steadman v, SEC, 603 F. 2d 1126, 1134 X206

H2g 22 o|=(Z2 2e)E 2TsIX| = = SEC v. Moran, 922 F. Supp, 867, 896-898,

42) EXRELRY M217Z0] mMEM o)X el HiE2(utof chshM= 12 =21 o[ste] HZ0|Lt 54 ofste| &

RIS

43) Wonsover v, SEC, 205 F, 3d 408, 414 (D. C. Gir, 2000),

40
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(4) ZPLF22 ZHRIEN A 2pER IOl CHEE 22445t A Al(adequate due diligence) 2|F

Madoff7} ZF3iet 3|t o] £ (Ponzi) AL7] AP 0] % FEAARZEYA7E A8 A3
Apof| A A LIEret - FAREAALS] ARl Frof| 3241 A=ErAte] thal A5k AAL
(adequate due diligence)E ¥ o= EIE= A| of o tigt =97} a5t}
Madoff ] 4| (Ponzi)A7] AFA Hof e FAARZ GAF7E A=Akl thgt 2143 AALS]
F5 odstA] b ol FAARZ AL AlQ1e 5 fHte =z A elo] vhggtth=1]

3l A9] oFo] glgloHd), A7)z shA|TE 7o whabA= 4119 fiRte] IAE 7|
o A7E el o A diAl AR fiRtely AP A (LQlE e )
Qe S AloF FA oLt SEC HE 96t 52 olfE FAAEAANA Helo] AT

.45

V. SO Xtat2 & XY MIYR

=Y FHAHNH(WpHG=Wertpapierhandelsgesetz) AH|312+= WA FHF ¢
T2 (Allgemeine Verhaltensregeln, general rules of conduct) &2 A Fg§FAA]
H| A QA (Wertpapierdienstleisungsunternehmen) 2]46) A1Q19] % EXHH A (KAGB=
Kapitalanagegesetzbuch) A|26% SA] UukAel AP ¢|H2l(Allgemeine Verhaltensregeln,
rules of conduct) O ZA] ARS8 A A Kapitalverwaltungsgesellschaft) 2] 41919 & 4
Sk sleh, bRl heS ANHe Ak, Akegdae] durel Fa

Zo] We} Apateh, T g HEl cheat 2k

44) Sa] 2240 Chelf REIXfofl CHet AL Asi YIINOZ =S STt FAREYAAD) EASH Foll=
Alo

45) Patrick V, Moris et al. v, Wachovia Securities, Inc,, 277 F. Supp. 2d 622 (E.D. Va, 2003)0{|A |17} &6t
Z40| HIZ Ri=rERXIOf CHE M5 MACIF S0[RISZ QI5t FXRRZAIC| 0|2, B FXAEY
AH ®M206x M2gh gkt AP|1A Efraudulent inducement)S O|FE FEXIXIEXIC| S I SIICY,
0| Z0i|A Wertpapierdienstleistungsunternehmen2 =2 A2 =X (BaFin)2| 2404 £4242|2l Investment
Services EnterprisesE 255101 2EFAIMH|AYHXRIZE FAISICH 2ESEXIMH|AAKXIO| XiMst ZHE™ol= =

=

2 SAAH(WPEHG) M2z M3l =0 U=H SEFAAEL| ojolet S -FHAT, SEFAIE &

46

B Olg- FMR XIS 2R EXIAIZOID CIRIZH M ZAIA(MTF) 22222 delsks X2 Lich,

47) J2F =Y AXIMRE XIS S|(BVI=Bundesveband Investment und Asset Management eV )oi|A] X|&sH
Hid ol *|Z=2|(BVI-Wohlverhaltensregeln)o| RHA2ZAXIS| AARURIFEER] F40{2E BT ok= 7|E AUEE st
ACLAETA]), 2013 73 162 SX2H JdAHLIER 3 I&etz(of 26t AlRZd0| ME=(o] dsHeE
Zln} lgiiz|el LE0| TA|EtE|of ARHR Z AR RS|0| U A 43| Z=A|(BVI-Wohlverhaltensregeln)O| T
Ol&t MEE|X| A =ALCH,
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1. S8FEXMH|AHX}L| MIR(ZAHME HNE 1)

= YA AB1z Age] P FFEAAH| AU A  Wertpapierdienstleistungsunternehmen,
Investment Services Enterprises)= ZQ3t AEAT} Fo] @ XS 7} 31 (mit
der erforderlichen Sachkenntnis, Sorgfalt und Gewissenhaftigkeit)48) 1174 2] o]3]|
91510l FGEH AT} e 3G Solof qhk, FEEAMUAAE A}
o] 3}/d% (Interessenkonflikt)=49) HFA|&}7] %’47'{} S batofof st ol idE
HAE A%t SHEANY A3 A A2 A3zl wE 22 F tfFols0) A
ko] ofgh w 19| o]siE T A S LS| WA BTk B0 Tl
152 frefiet Aol deiA A A7 dof dejof & o571 et
ANA FEFAA R GARS] 41Q157-2] W&o ©Xl o]t ou|E olsfist=
o] oA HE53H, tdsiol Ystd o] A4S 49 FARE QI Raqt
=d wN A823x Al2dh7t obd A=atololA FA NS ol
2 Babe A g A A dAZ o] gt s dEH A D S FSs)
A Fgtehar Zof ot SAANY At Aol FARL}E G- FAAAHAYGAL Ao
of AAH Aok WES FAS st 4TS she S Holde FARA = 58 5FAA ]
247bol| tfsf Aloke] W&ol H SHANH A1z A1y Huks olF= EHalul g
(AQFEolf A7 7hsshei (s d=-+4e SHANR Asiz A dAtay,
Ausstrahlwirkung), whebs] FAALS}E S8 FAAH| A ARE Afolof AleFo] AAH 75
o= AN A1z A1g ARHACFSNhE o] f-= &afjui g7t 7He st Aok
of AAHA 42 Broll= HAXLR E7HE5IH 52

1o 12 mlm
_>¢

-9
of

(Schutzgesetz

’

48) ol#19] 7|=2l REASHEY) FEEAIMH|AX|El[Investment Services Directive93/22/EG(10 May 1993), ISD)
Art, 110z with due skill, care and diligenceZ (|0 US.

49) 74 0240| ofshe} AEsh= S 2inlstA| I MA|e| 0|2zt AFsk= A 2lO|sk= A2 Ot Tt Koller,
in: Assmann/Schneider(Hrsg.), Wertpapierhandlsgesstz, Kommentar 1995, § 31 Rdn, 27.

50) H|zMel HA0| HEE0] SEFAMHIAARA 7o) 7ksE A CHE0]H Fsict, Koller, a,8.0. § 31
Rdn, 46,
51) &RVt 27lset 292 Uiy 27152 2lnlshs 20| OlHEt 7|HHE = Us 2E FTHE ARS3S0I= ofsh

AL
&5 LA =K o 7%, 5 ”EH’“ £7VS2 2njeict, o[#aE WA 275 HEHE Hk Hl3H-ol fIA

s o T, ™, o o —
o| ME%=ICt Koller, a,20, § 31 Rdn, 31, 32,

52) Weller, “Die Dogmatik des Anlageberatungsvertrags”, ZBB 2011, 193, 2&5Asll= S el M1z U=
THSEAMO| M1} CIAKA MAS SAl0| 71X|1 ACHD 2CHOIEAAM), CleMol| 2fstH ofZAcH AZo [
QIE{Ulo]| AlAlEl, =2 S HMB1E H1gE E501K %2 S8 FEFAMH AU AR2EARNC| &
N HE(ASAHONR =M 21 CIE FEFAMH|AYMKIE Solf SHEE oielstiont &7t wast 22

o= 37 J<1|31’< H1ge E5olX| 22 FHE & LoliFEFAMMH| A0 CHal AlU2AI7t glo] T
H7EH M31Z M1EE 7|22 & HHH“I—T’E g 4 qlct S37eiE MB1Zz=e| Mo &5t st CHE|
st XMEt sl Weller aa0, Fn 27,
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2. Xpu2EUX| LAR(EXEH H26Z)

(1) SAR3AF Alojo|Bol Lhg

AAHEE A A FE7| o R E 75t @2 X A7 o]olL flsiAnt FdS
TP stofof ITH(FEAPHA A26x A7), A& P A= Bast Ay 9 4 A4
Ae 7ML Ao m A S Fastoiof JitHFEAPHA A2 A2 Al
AR S A e FAPAE B FARRLS] ofgef AlFe] A flal A

| He HFer JdUS sastolof AT (FEAHA A2ex A2d A2%).
=& AR oSS WA % At wE @S Hstofof shaL, o3
R T glew FExpALtolur bAoA ofsfi 5ol &Rt e A= A
off o] 5] 2AL si4d, 2ol B ¥ Ao wEbd= F1E I

FAHA Al262 A2 A3T a), ARG PA = A4lo] B
FAA Aol thsl 577k El7t o] oA AL Y5 HAS ot UtHEARA
Al26= 2% A3 b).

ARG P A A FAEsel Bast Axef ke SRSkl o
2 ggoll H-gstofof gtoh(FEAEA A26x A2} A4%), Aah--&HA
A AE Bl B2 ofsiel Ale] M-S X157 8 FdSsa
= 2E W 84S S55tojoF S (FEARA A2 A|2dt Al5%).

AE-E P A Alg A EE AT oY (A AdFAPoA 5E75]
2] gohA] o FEAAjAe] AR RS HE A t-9-5kof o e (FEAPH A #126
z 2% Aew),

AE-§ P A= 2Zlo] AR 5 oJshA] o 7t O] BExpAjAEe] dE U HEE A

}

Aol 8ote FAAAES] A (S0l FAD = JTH(FEAHA A26x Al4F).

=)

-

3

o

—_

rir
Ho fu

Q2 o

h)‘l
&

S
Z3|
OJEFHF.O
= -
Q

%8

[
ol
L

WA 5] 98] EARALe] Aok EAA RS 12

(EARA A262 A5, AFLEAAE A1) A
a7] ols) AT AT} AHE K gsjolof A}, A4S o
WAjstolof ahaL, B3] A At A2 AR E o] §5IA AR|Rto] o} A
5 Aol7 e M5 AL ol 85to] o] RolX| i AAle] L8FHE
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